
JUL-12008

co

go

0
0

1
2
3
4
S
6
7
8
9

10
11
12

»
14 SOURCE
is
16

17 RESPONDENT

19 RELEVANT STATUTES
20
21 INTERNAL REPORTS CHECKED
22
23 FEDERAL AGENCIES CHECKED
24
25
26 L INTRODUCTION

27

28

fEDERAL ELECTION COMMISSION
999 K Stractf N.W.

Washington, D.C 20463

FIRST GENERAL COUNSEL'S REPORT

P-MUR 461
DATE ACTIVATED 4/10/08

I
EXPIRATION OF SOL 8/04/08-3/01/12

Park Federal Savings Bank

2USC §441b

Disclosure Reports

[Pa* Federal Savings Bank CTaik").»federally chartered savuigs association in

29 Chicago | a wholly owned subsidiary of Park, GPS Corporation

30 ("GPS") | GPS made several state and local political contributions in 2006

31 and 2007, in violation of 2 USC §441b of the Federal Election Campaign Act of 1971, as

32 amended ("Act?1) in that a wholly owned, state^hartered subsidiary of a fed^r^

33 savings association cannot make contnbunons if it is merely the "agent, instnimentality,

34 ego" of the parent

35 I
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1 We invited GPS and Park to respond to the allegation* | and also to the

2 circumstmces surrounding Pa^

3 dunng prclimmaiy research ] Baied on the mfbrmaboi! | and response, and as more

4 fiilly set forth below, we recommend that the Conmiission find reason to believe that Park
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1999 Since then, GPS coiitraues to have funds mata

remains m good Branding with the lUmoia Secretary of State |

13 GPS's officers and directors are identical to Park's, and the GPS Board of Directors discontinued

14 its meetings in 2005 |

15 In it« tgipmiB^ Parir maint«m« that flPfi i« a f^paratPi antrfy It States mat GPS WU

16 incorporated m 1974 and conducted an active msurance agency business until 1994 See

17 ^vnerotfv Park Response at 1 In 1994, GPS sold its msurance agency business, but not its

18 msuiance license, to a third party insurance agency GPS continued to receive commission

19 payments from the insirrancebiismess buyer mrou^ Li

20 adffldon.GPSmvoontmuedtopaytDkBepitBiiiau^^^
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1 tficmsiinmcc agency business Pnk states that license fees and other expenses have ctuacdGPS

2 to incur approximately $20,000 in "net losses" since 1999 &c Park Response at 1

3 GPS made 17 contributions to state and local political committees fixrni August lv 2003

4 to August 30,2007, totaling $7,950 2 In addition Park made a $1^50 contnbution to a state or

5 local political committee on June 1,20043

77

to 8 Park does not address the warning by
<M

qr 9 | bm it states in its reply that it 'Tttheves mat me political
O
CD 10 were permissible contributions'* and is "discontinuing the payment of any political contributions
H

11 by its non-banlong subsidiaries" &e Park Response at 2

12 B. LegalAnalysis

13 National banks and corporations organized by authonty of any law of Congress are

14 prohibited from making any contribution in connection with any election to any national, stale, or

15 local political office 2USC §441b(a) | in Advisory Opmion 1980-7

16 (California Savings & Loan League), me Commission said that a wholly owned, state^diartered

17 subsidiary of a federally chartered savmgsassoaaboncouUnotmakepohtu^conmbunonsif

18 the subsidiary and te parent bank could be charactenzed as one entity In other words, "[A]

19 subsidiary corporation is considered a distinct legal entity, an entity in its own nght, apart from

20 me parent However, where circumstances are such mat one corporation is merely an agent,

to October 13, 1999, but fhoK coHinbutioiii HC not within the fivc-ynr iMuiB of uinititions

tfiat fUl outiido of (to ffvB-yBtt itEtmc of limiMioiii



P-MUR461 4
Fust GcoBtil Counwl's Report

1 instrumentality, or alter ego of another corporation, the notion of separate corporate existence of

2 parent and subsidiary will not be recognized " AO 1980-7 (California Savings & Loan League)

3 (citing 18 Am Jur 2d Corporations § 17 (1980) for discussion of parent-subsidiary

4 relationships) (renumbered 18 Am Jur 2d Corporations g{ 62,63 (2008)) In such a case,

5 political contnbutioiis by me subsidHuywou^

6 the federally chartered corporation [
on 1
in 7 I

U3 g

<qr 9 Coirts consider a vmety of factors to detenm^
o
® 10 and hold a parent liable for the acts of its subsidiary, nKludmg the &hu^ of the subsidiary to

11 observe rorporiie formalities, mamtarn a

12 undercapitalization or insolvency See 18 Am Jur 2d Corporations {§ 54,61-65 Courts will

13 disregard the fiction of a separate legal entity when there is such doimnation of finances, policy,

14 and practices by the parent that the subadiaiy has no separate existence of its own and is merely

15 a business conduit for its principal Id at § 65, rf MUR 5628 (AMEC), First General Counsel's

16 Report at 12-13 (declining to hold parent liable where subsidiary maintained an independent

17 management team and operated with relative autonomy from parent), AO 1998-11 (Patriot

18 Holdings) (superseded in part by limited liability company regulations) (concluding that

19 subsidiaries were not the "agent, rnstiTmientahty, waiter ego" of

20 parent did not pay the salaries or expenses of the subsidiaries, and the subsidiaries1 contracts with

21 third parties did not contain clauses holding the patent liable for breach)

22 Park and GPS argue that they are indeed two separate entities, and that, therefore, the

23 GPScc«tnbuti(msarepennissible,iiUTiuanttoIlluioislaw Specifically, they say that because
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1 GPS "may engage in future business activities GPS should be viewed as a separate entity"

2 Park Response at 1 They add that if they "did not bebeve that GPS would be able to conduct

3 business activities m the future, Park would have acted to dissolve GPS" A/ They do not,

4 however, address whether GPS observed corporate formaknes, kept corporate records,

5 maintained separate officers, or state what functions its officers performed

6 Trie available uifonriataon supports the conclusion o^t Park ar^
<M
& 7 entities and were not at me time of the relevarU contributions Park and GPS have the sameun
CM
10 8 officers and directors, and GPS is wholly owned by Park, has no employees, and has not
<N

JJ 9 conducted business since 1994 See generally l& Am JUT 2d Corporation* §§ 41 er seq (factors

O
O 10 relevant to corpoiateveil-pieicmg analysis) GPS is not an acnve business despite having an up-
H

11 to-date insurance license, it is not selling msinance and has not earned money smce 1998

12 Moreover, GPS discontinued Board of Pnectors meetings in 2005 The GPS Board of Directors

13 met at the tome some contributions weie made (from 2003-2005), but there is no information

14 suggesting that GPS observed other corporate formalities at that nme or thereafter And,

15 although GPS maintains a separate bank account contuning previously earned turids, this appears

16 to be its sole source of independent capital In sum, GPS does not appear to be operational

17 Accordingly, it appears that GPS may have been the "agent, instrumentality, or alter ego'1 of

18 Park, and the $7,950 in GPS connibuuons wae subject to 2 U S C § 441b(a)

19 Regarding the contributions attributed to Park on the Illinois campaign disclosure

20 website, see supra note 3 and accompanying text. Park clauns that these were, in foct,

21 contributions by GPS Whether or not the SI,250 contribution within the statute of limitations

22 was made by Park or GPS, it also appears to violate the Act, either as a direct contribution by a

23 federally chartered savings association, or in violation of the Act as described above
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1 Therefore, we recommend that the Ccmim

2 SavmgsBankviolated2USC }441bby makingpohtical contnbutioiu We do not

3 tgemnmend rM"T«"^g Iriiflaiififl *"* wilHM finding^ mien though Paric ennhniMid to mafca flPS

4 contributions | Because the

5 prohibition igunst state and local contnbutiozis by a wholly owned, stiteKdiaiteredsubsidiiry of

6 a savings association appears man advisory opmiori.aixiPark'iresponse indicates that it
Nl

^ 7 believed flic contnbutions were legal, it is unclear whether the warning served as an adequate
rsi
<D 8 bans for knowing and willful findings We are not pursuing GPS itself because if GPS is not an
fM

^ 9 agent, instrumentality, or alter ego, it would not have violated the Act as section 441b does not
O
O 10 prohibit regular corporations from makmg state and local political contnbutions
H
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Open a Matter Under Review

Fmd reason to believe Park Federal Savings Bank violated 2USC §441b

Approve the attached Factual and Legal Analysis

6 Approve the appropriate left

ThomasemaP Duncan
General Counsel

DATE BY
Ann Mane Terzaken
Associate General Counsel for Enforcement

BlenaPaoh
Attorney


